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BeforeSTEELE, Chief JusticeBERGER, andRIDGELY, Justices.
ORDER

This 30" day of August 2011, it appears to the Court that:

(1) Movant-Below/Appellant, Ernest Carletti, apgedtom a Superior
Court judgment, which denied his motion for postaotion relief. A jury had
convicted Carletti of two counts of rape first dagrand one count of kidnapping
first degree. Carletti contends that the Supe@ourt abused its discretion and
erred as a matter of law in denying his motiongostconviction relief. We find

no merit to Carletti’s appeal and affirm.



(2) Approximately eight years ago, a nineteen-yadrfreshman at the
University of Delaware, J.3.attended a party one night to celebrate the end of
classes. She drank two beers and left arounddlB0 Before she left, J.S. called
a friend to meet her along the way and accompamybbek to her dormitory.
When she did not see her friend at their designateéting place, J.S. sat down
and waited.

(3) While J.S. was waiting, a dark-colored sedafieduup, and the
driver, Carletti, propositioned her. Carletti offd J.S. one hundred dollars if she
would put on handcuffs. J.S. refused, but Carfsdtisisted. Eventually, Carletti
displayed what appeared to be a chrome handgurpaled J.S. into the car.
Once she was in the passenger seat, Carletti puslsed face into her lap,
blindfolded her with duct tape, handcuffed her Harmkhind her back, and
shackled her ankles. Carletti then drove for appmately twenty to twenty-five
minutes, after which J.S. recalled exiting the egalking on gravel, then long
grass, and then being dragged into a house. @smke| she was taken down steps
into a basement and placed on a couch after watking wooden floor.

(4) After being placed on the couch, J.S. testifiledt Carletti, among

other things, committed one act of nonconsensualaentercourse. J.S. was then

! On direct appeal, we assigned initials to the damjmng witness as a pseudonym pursuant to
Supreme Court Rule 7(d)See Carletti v. Sate, 962 A.2d 916, 2008 WL 5077746, at *1 n.1
(Del. 2008) (TABLE).



left alone in the basement -- still bound, shacklehdcuffed, and blindfolded --
for about five or ten minutes while Carletti wemtstairs. J.S. heard the sound of
Carletti and dogs walking above. J.S. testifieat harletti came back downstairs
and committed another act of nonconsensual semteatourse.

(5) Carletti then took J.S. from the house -- shbbund, shackled,
handcuffed, and blindfolded -- and put her backhe car. On the way back to
campus, Carletti apologized to J.S., but told her to tell anyone. He then
removed the ankle shackles and the handcuffs, dnitred her hands behind her
with duct tape and pushed her out of the car. st®amed for help and removed
the tape from her hands. She then ran back tadbenitory and notified the
police.

(6) A detective interviewed and photographed Jf@wahours later. She
had marks on her wrists and ankles from the hamsl@arfd shackles. The next
day, the detective and J.S. returned to the areaenshe had been left the night
before and located the duct tape. A year latéer diftle progress had been made
in identifying the perpetrator, a composite skeiwwhs prepared. Carletti's
fingerprint was recovered from the duct tape andas determined that he had
owned a black sedan at the relevant time. A watkihh of Carletti's home

corroborated a number of the details that J.S.Imtp



(7) Thereatfter, Carletti was charged by indictmeith six counts of rape
first degree, one count of kidnapping first degia®] one count of possession of a
deadly weapon during the commission of a felonyouris | and Il charged
Carletti with two acts of nonconsensual sexualrotterse during which he caused
physical injury to the complaining witneSsCounts 1l and IV charged Carletti
with two acts of nonconsensual sexual intercounsend the commission of a
felony (here, kidnapping). Counts V and VI charged Carletti with two acts of
nonconsensual sexual intercourse during which $@aired, or represented that he
possessed, a deadly weagon.

(8) Carletti moved to dismiss five of the rape dsuibased on the
multiplicity doctrine> The Superior Court granted that motion in pagmissing

Counts Ill, IV, V, and VI -- effectively merging ¢hindictment into two counts of

211 Dd. C. § 773(a)(1) (“A person is guilty of rape in thesfi degree when the person
intentionally engages in sexual intercourse witbther person and . . . [tjhe sexual intercourse
occurs without the victim’s consent and during gwmmmission of the crime. .. the person
causes physical injury . . . to the victim . .). .”

%11 Del. C. § 773(a)(2)a (“A person is guilty of rape in thiest degree when the person
intentionally engages in sexual intercourse witbther person and . . . [tjhe sexual intercourse
occurs without the victim’s consent and it was Ilfeatied by or occurred during the course of the
commission or attempted commission of [] [a]ny fslo . . .").

*11 Dd. C. § 773(a)(3) (“A person is guilty of rape in thesfi degree when the person
intentionally engages in sexual intercourse witlother person and . .. [ijn the course of the
commission of rape ..., the defendant displayybpt appear[s] to be a deadly weapon or
represents by word or conduct that the person pogsession or control of a deadly weapon or
dangerous instrument . . . .").

® Carletti v. Sate, 2008 WL 5077746, at *3 (“Multiplicity occurs whem individual is charged
with more than one count of a single offense. @ahe ‘dividing one offense into multiple
counts of an indictment violates the double jeopamavisions of the constitution of the State of
Delaware and of the United States.™) (citationsitbeal).
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first degree rape based on two acts of nonconsemnsi@acourse during which
Carletti caused physical injury to F.STwo months later, the State filed a letter
with the Superior Court that relevantly provided:

The Court . . . dismissed Counts lll, IV, V, and .\I. . By the
dismissal, the Court elected the theory of the tgsehich the
State should proceed. Respectfully, the Stateevrsi the
choice]] is within the discretion of the prosecutioThe State
would prefer to go forward under the “rape whildriapp[ing]”

theory which is charged in Counts V and VI. Theref the
State requests the Court reinstate Counts V arah¥lenter the
dismissals on Counts I, II, lll, and IV.

In that letter, the State mistakenly stated that“tlape while kidnapping” theory
was charged in Counts V and VI. But, that thedrthe case was actually charged
in Counts Il and IV. The Superior Court, relying the State’s letter, reinstated
Counts V and VI, instead of Counts Il and IV.

(9) The matter proceeded to a jury trial. Durilg tState’'s opening
statement, the prosecutor explained the Statesythad the case as follows:

[T]he indictment reads, Ernest Carletti. . . digkentionally

engage in sexual intercourse with [J.S.], withoat bonsent
and it occurred during the course of a felony, ta: w
Kidnapping First Degree as incorporated in thisdtrdent.

So the elements in this case [] that the State sneegrove is
that the defendant intentionally engaged in sexu@rcourse
with [J.S.] without her consent and it happenedirdurthe
course of kidnapping.

® qate v. Carletti, 2007 WL 1098549, at *1-3 (Del. Super. Mar. 16)20(“Although defendant
could have been indicted for Rape First Degree underca@yof three different subsections of
11 Del. C. § 773, it does not follow that defendahbuld be indicted under every subsection for
the same act.”).



Several witnesses then testified, including J.8. @arletti. J.S. identified Carletti
as the man who had abducted and raped her. Cartktiitted that he had
abducted J.S., but denied any criminal wrongdoulgiming only that “things
went a little too far.”

(10) When the parties met to discuss the jury uasions, it became
apparent that the wrong counts had been reinstated.Superior Court entered an
order that fixed that error, dismissing Counts \d afi and reinstating Counts I
and IV. The following exchange then occurred:

Defense Counsel: | would have counseled my client
differently with regard to his decision
whether or not to testify. Because |
would have told him what he’s walking
into if he gets up there and reinforces the
kidnapping, a 30 year. And I can tell you
without any doubt in mind, this, it's up to
you type situation, | would have thrown
another huge wrinkle in the case. So
there is definitive [] prejudice.

| don’t think my client’s performance on
the stand because of one question and
answer, just putting aside everything
else, was stellar. Had | to do it all over
again and could see the future and saw
what happened with regard to one of his
answers, | would have said don't testify.
And | can tell you very definitely there is

a reasonable chance he may not have
testified had | known that [Counts] Il
and IV were to be the ones that lived.

* * *



The Court:

Defense counsel:

... The Court has operated under the
understanding since the time of [the
State’s] [] letter that the prosecution for
rape would be based on rape while
kidnapping. | was [] always under that
understanding. | too had the counts
confused based on [the State’s] letter.

| understand what [defense counsel is]
saying, but it remains a fact in the case
that at no point was that count number
confused on the straight kidnapping. So
kidnapping has always been in the case
and has been kidnapping first degree. So
to the extent that [defense counsel] says
he may have counseled his client
differently, before his client took the
stand they must have had a conversation
about the elements of kidnapping.

* * *

...l am going to let my order stand over
[defense counsel]'s objection. . . .

| need to comment.... [Gdrlets
prepared to go on the sword on two to
25. Yeah, we discussed the kidnapping.
And we discussed it in terms of you're
probably going to get convicted of that,
and you're facing a two-year mandatory,
but you're avoiding a 30-year mandatory.

So analytically that puts us either,
number one, the State should be held
accountable for its error that was relied
upon in good faith and reasonably by
counsel. Or, two defense counsel was
not reasonable in relying upon that
because he didn't see kidnapping, in
which case | move for a mistrial under
Rule 61. . ..

* * *



The Court: Well, | don’t think it's appropriate famne
to engage in [a Rule 61] analysis . . . at
this point.

(11) The jury then found Carletti guilty of two aus of rape first degree
and one count of kidnapping, but not guilty of mssson of a deadly weapon
during the commission of a felony. Carletti wastsaced to fifty years in prison,
suspended after thirty-three years, followed bybption. We affirmed Carletti’s
convictions and sentence on direct appesald the United States Supreme Court
denied his petition for writ ofertiorari.?

(12) Carletti then moved for postconviction reliehder Superior Court
Criminal Rule 61. Carletti argued: “It is clearofn the record that [defense
counsel] believed that he did not provide adequepeesentation, and furthermore
that [defense counsel] believed that [Carletti]fengfd prejudice. ... [Defense
counsel] was correct, and [Carletti] received iaefiive assistance of counsel.”
The Superior Court assigned Carletti’'s motion tGanmissioner for findings of
fact and recommendations for the disposition purst@ Superior Court Criminal
Rule 62(a)(5). The Commissioner then expandedrélcerd, directing defense
counsel to respond to the allegations in Carlettiion for postconviction reliéf.

In an affidavit, defense counsel stated the foliguyi

" Carletti v. Sate, 962 A.2d 916, 2008 WL 5077746 (Del. 2008) (TABLE)
8 Carletti v. Delaware, 129 S. Ct. 2387 (2009).
% See Super. Ct. Crim. R. 61(g)(2).



[ The affiant does concede that the recitation esents
occurring at trial is correct, but denies that éheas ineffective
assistance of counsel and/or prejudice denyingléiendant a
fair trial.

[] The defendant’s contentions, as related to celingere as
follows:

1. He never brandished a weapon or what appeardz ta
weapon.

2. He did not force the complaining witness ini® dar.

* * *

It is correct that defense counsel throughout tleé believed
that the State was articulating a theory that Rapthe First
Degree was committed because of the display of adlge
weapon. As is noted, in the trial transcript, tbanfusion did
not cause counsel to present the case any differérdn he
would have had he been cognizant of the State@ryhether
than his providing the defendant with “differentuoseling.”

The defendant infers that “different counseling” ame the
defendant would have been advised not to tesfiflgat is not

accurate. Defense counsel has been practicingiddawnore

than three decades, and he has yet to make a resufation

as to whether or not a person should or shouldesbify. The

standard operating procedure is to discuss the o

cons ..., but without giving a recommendatioifhat is a

personal decision that only a defendant can make.Indeed,
the focus of the dialogue should have been focusedhe

defendant’s testimony as it pertained to whethemot he

forced the complaining witness into the car or \ubketshe got
into the car voluntarily. That was not the focut the

discussion or dialogue, but rather the focus wastiesence or
absence of a weapon.

* * *

The State’s case against the defendant was awesomel
formidable. . .. The only chance the defendadt lha scant as
it was, was to come across as someone who was thanes
offer testimony consistent with what he had presipu
indicated to counsel. One can imagine the surpmisen the



defendant responded to the question, “So you'reithdm to
abducting her” with the words, “I did. 1 did taker up into the
car.” The defendant, for whatever his reasonsaditi80,” and
that was not because of any lack of informatiomltasy from
deficient advice, but came from within. Most certyg had the
defendant indicated to counsel, previously, thatdw abducted
the victim, even under the fog of confusion of dkagvhich
counts were still vibrant, counsel would have iatikcl as one
of the “cons”[:] “You're going to admit that you dmapped
her.” That conversation never occurred. That@was never
given and rather than it being the product of ag‘“fof
confusion” on the part of counsel, it was becau$ethe
complete “turnaround” in the version offered by trefendant.

(13) Thereafter, the Commissioner recommended ttr@tSuperior Court
deny Carletti’'s motion for postconviction reli@f. The Superior Court, afterde
novo review of the record’ accepted the Commissioner’'s recommendation. This
appeal followed.

(14) We review the Superior Court’s denial of a imotfor postconviction
relief for abuse of discretiord. We review questions of law arising from the dénia
of a motion for postconviction relieke novo.*?

(15) Carletti argues that defense counsel was ang¥e for failing to
recognize that the State was prosecuting the camkeruthe “rape while

kidnapping” theory, rather than the “rape while ptitying a deadly weapon”

19 qatev. Carletti, 2011 WL 809462 (Del. Super. Feb. 23, 2011).
1 See Super Ct. Crim. R. 62(a)(5)(iv) (“A judge shall keaade novo determination of those
portions of the report or specified proposed figdior recommendations to which an objection
is made. A judge may accept, reject, or modifywimole or in part, the findings of fact or
recommendations made by the Commissioner. . . .").
E Claudio v. Sate, 958 A.2d 846, 850 (Del. 2008).

Id.
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theory. Carletti argues that defense counsel'saken belief caused defense
counsel to improperly advise him on whether taftesn his own behalf.

(16) We review Carletti's ineffective assistancecotinsel claim under the
test that the United States Supreme Court artiedlmtStrickland v. Washington.™*
That test requires a movant to make two showirgsst, the movant must show
that defense counsel's performance was deficienSecond, the movant must
show that defense counsel’s deficient performamegugiced the defengd. The
court in Strickland explained that “[i]f it is easier to dispose of iaeffectiveness
claim on the ground of lack of sufficient prejudice. that course should be
followed.”™’

(17) Under Strickland’s first prong, judicial scrutiny is “highly
deferential.*®* Accordingly, there is “a strong presumption tbatinsel’s conduct

falls within the wide range of reasonable profesai@ssistance . . > The court

in Strickland explained that “a court deciding an actual indéffemess claim must

14466 U.S. 668 (1984).

151d. at 687 (“This requires showing that counsel maders so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defahtg the Sixth Amendment.”).

%1d. at 687 (“This requires showing that counsel’s erravere so serious as to deprive the
defendant of a fair trial, a trial whose resultaBable.”).

71d. at 697 (“The object of an ineffectiveness claimas to grade counsel’s performance.”).
®1d. at 689.

Y.

11



judge the reasonableness of counsel's challengaduct on the facts of the
particular case, viewed as of the time of counsmlisduct.®

(18) UnderSrickland's second prong, “[i]t is not enough for the [motjan
to show that the errors had some conceivable effectthe outcome of the
proceeding.® In other words, “not every error that conceivalolyuld have
influenced the outcome undermines the reliability the result of the

proceeding® “

Some errors will have had a pervasive effect,.and some will
have had an isolated, trivial effeét” Accordingly, “[tlhe [movant] must show
that there is a reasonable probability that, butcfmunsel’'s unprofessional errors,
the result of the proceeding would have been diffet** “When a [movant]
challenges a conviction, the question is whethereths a reasonable probability
that, absent the errors, the factfinder would Haae a reasonable doubt respecting

guilt.” #®

“Reasonable probability” equates to “a probapilsufficient to
undermine confidence in the outcom&.” In making this determination, a

reviewing court must consider the “totality of ta&dence.?’

20|d. at 690.
1|d. at 693.
2214,

23 |d. at 695-96.
4 1d. at 694.

25 |d. at 695.

%% |d. at 694.
27|d. at 695.

12



(19) The sworn statement that defense counsel gedvifor the
postconviction proceedings is instructive. If @#rlhad told defense counsel (like
he ultimately told the jury) that he abducted Jd&fense counsel likely would
have advised Carletti of a significant disadvantafetestifying: namely, that
Carletti likely would be found guilty of kidnappingThe kidnapping first degree
count alone (for which Carletti was convicted) mra maximum sentence of
twenty-five years in prisoff. Therefore, the advice that defense counsel dgtual
provided was a product of Carletti’'s representatitlndefense counsel, rather than
the theory of the case that the State pursued sé&mprently, Carletti has not shown
that defense counsel would have provided diffeagivice if he had been aware of
the applicable theory of the case. By the samenpKarletti also has not shown
that there is reasonable probability that the testithe proceeding would have

been different if defense counsel had been awat@eotpplicable counts at the

2811 Del. C. §8§ 783A, 4205(b)(2).See also Carletti, 2011 WL 809462, at *5 (“[I]t is important
to emphasize that there was always a separatggaendent charge of kidnapping first degree in
the case. [Defense] counsel always knew that ke tbadefend this separate charge of
kidnapping. The kidnapping first degree chargeamal of itself, is a serious charge.”). The
Commissioner recognized that the kidnapping an@ i@unts were “intertwined.”ld. at *6.
The kidnapping first degree count in the indictmervided:
ERNEST CARLETTI, on or about the 22nd day of Ma@03, in the County of New
Castle, State of Delaware, did unlawfully restrdirs.] with the intent of violation and/or
sexually abusing her and did not voluntarily reéeaser unharmed prior to trial.
Id.

13



time that he advised Carleffi. Accordingly, Carletti has not shown that the
Superior Court erred in denying Carletti’'s motian postconviction relief.

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior
Court isAFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

29 Carletti also argues that we should presume pieguthder the United States Supreme Court’s
decision inUnited Sates v. Cronic, 466 U.S. 648 (1984). It appears that Carledi mbt raise
this argument in his motion for postconviction eéli Accordingly, Carletti has waived that
argument. See Del. Supr. Ct. R. 8Turner v. State, 5 A.3d 612, 615 (Del. 2010) (citing
Wainwright v. State, 504 A.2d 1096, 1100 (Del. 1986)). Even if Cdrlaad not waived that
argument, it would fail. We have explained thag¢ @ourt inCronic held that prejudice is
presumed in the following three circumstances:“{jere there is a complete denial of
counsel,” (2) “where counsel entirely fails to sedij the prosecution’s case to meaningful
adversarial testing,” and (3) “where counsel isedsko provide assistance in circumstances
where competent counsel likely could no&2e Cooke v. Sate, 977 A.2d 803, 848 (Del. 2009).
None of those circumstances are present here.
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